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BBepneHue

YyacTume rpaxjaHuHa B UMYyLLECTBEHHbIX OTHOLUEHNAX 3a4acTy0 CBSA3aHO C PUCKOM
oKa3aTbcA be3 cpefCTB K CyLecTBOBaHUIO 1 Be3 (hbaKTMYeCKON HageXabl MMeTb UX. OTO
NMwaeT rpakKaaHnmHa BO3MOXKHOCTU YyMAaTUTb AOJITM CBOMM KpeanuTopaM U UCMOTHUTb
obs3aTenbCTBa MO yrnjaTe TEKYLWUX naaTexen. Takonm NCXo4 HE MOXXET TpaKToBaTbCA
MHa4ye, KaK HeCOCTOATE/IbHOCTb A0JIKHMKA, KOTOopas BJieYeT Nnpu3HaHue nocnenHero
BaHKpPOTOM.

HecocToATeNbHOCTb HAaCTynNaeT nocjie Npmu3HaHHasa apbuTpa>kHbIM CyJOM U
06bABNEHHAA OO/IKHUKOM HEBO3MOXXHOCTW BC/ieaACTBME COBCTBEHHOW HECNOoCObHOCTM B
MoJIHOM obbemMe yaoBNEeTBOPUTb TPEOOBAHMNA CBOUX KPEAUTOPOB MO AEHEXHbIM
obs3aTenbCcTBaM M UCMONHNTBL 06A3aTeNbCTBaA MO yrJlaTe TEeKYLMX NaTexen.

denepanbHbI 3aKOH 0T 26 okTA6pA 2002 . Ne 127-03 «O HECOCTOATENbHOCTM
(baHkpoTCcTBE)» (Oanee - 3akoHa 0 6BaHKPOTCTBE) NpeayCcMaTpMBaET HECKOJIbKO C/lly4aeB
DaHKpPOTCTBa rpa>KaaH:

1) 6aHKpPOTCTBO rpakgaHnHa, He ABNALWEroca MHANBUAYasbHbIM NpegnpuHMMaTenemM;
2) BaHKPOTCTBO MHOMBUAYAJILHOIO NpeanpuHNMaTens
3) 6aHKPOTCTBO KPeCTbAHCKOro (hepMepCcKoro) Xxo3amcTBaa.

BaHKPOTCTBO rpakAaHuWHa, He ABNAAWEerocs MHAnBMAyasbHbIM NpeanpuHUMaTesieMm,
PaHee HallnM 3aKOHOO0aTEJIbCTBOM HE npeaycMaTpmnBasiocCsb. HeobxoammMocCTb BBEAEHUA
TaKoOro NHCTUTYTa Bbl3BaHa UMMYJIbCUBHLIM Pa3BUTUEM PbIHOYHbIX OTHOLUEHWUN.

HecnocobHOCTb rpakaaHnHa ya0BNEeTBOPUTL TpeboBaHUS KpeanTOpPOB MO AeHEXHbIM
obsi3aTeNnbCTBaM ABSIETCA NPU3HAKOM ero 6aHkpoTcTBa. O4HAKO ANA NPU3HAHMA ero
TaKOBbIM C/leAyeT Y4YnUTbiBaTb eue paf 06CToATeNbCTB: CPOK, B TEYEHME KOTOPOro
rpa)KgaHuH, e ope, He MeeT CNOCOBHOCTM NCNONHATL CBOU 065A3aTenbCTBa, U CyMMY
ero obsizatenbcTB. B cooTBeTCcTBMM C N. 1 CT. 3 3aKoHa 0 GaHKPOTCTBE, [OJIKHO ObITh


https://www.evkova.org/#evkova

YCTAHOBJIEHO, 4YTO 0653aTeNbCTBa U (M) 0693aHHOCTM HE UCMONHAINCL FPaXAaHUHOM
B TEeYEeHNEe Tpex MecsLeB C MOMeHTa HaCTYyMNJIeHUs AaTbl HE0O6X0AMMOCTM UX UCMOJIHEHUS
N 4TO CyMMa ero 0653aTefIbCTB CKOJIb-yrOAHO MPeBbILLIAeT CTOMMOCTb NPUHaANexXallero
eMy NMyLLecTBa.

Hena o HecocToATeNnbHOCTU (baHKPOTCTBE) pacCMaTPUBAOTCHA UCKIIOYUTESIbLHO
apbuTpa>KHbIM CyaoM. HO HY>KHO y4ecTb, 4TO Aenio 0 baHKpoTCcTBe byneT BO3Oy>XAeHO
apbuTpa>KHbIM Cya0M NpU yCNoBUK, 4TO pa3Mep TpeboBaHUS K OOJIKHUKY, Ha
CerogHsAWHNN AeHb, COCTaBNAEeT He MeHee CTa MUHUMaJIbHbIX pa3MepoB onaaThbl TPyAa,
eCc/in HOe He NpefyCcMOoTpeHOo 3akoHOM 0 BaHKpPOTCTBeE.

Lenb naHHon paboThbl - BbipaboTKa npensioxXeHun no onTuMn3aumnm 3akoHogaTelbHOM
6a3bl Poccuinckon depepaumm B HacTm GOPMUPOBAHUA U onpedeneHnsa OTINHNA MeXay
HeCcoCToATe/IbHOCTbIO NHAMBMAOYanbHOro npepnnpuHnMaTens, pepmepa v ['paxaaHUHa.

B cooTBETCTBMM C MOCTaBNIEHHON LEeNblo, ANA ee OOCTUXKEHUS, B UCCNeaoBaHUN
NMnocCTaBJieHbl cneaylwmne 3aaadi:

- N3y4yeHne n aHann3 PegepanbHOro 3akKoHa oT 26 okTA6ps 2002 r. Ne 127-903 «O
HeCoCToATEeNbHOCTU (BaHKPOTCTBE)»;

- DopMMpPOBaHME NMEPEYHS OTNYNIN MEXAOY KN3HEeAeATe/IbHOCTbIO Frpa)KAaHnHa
WHONBUAYAIbHOrO NMpeanpuHUMaTesns, rpaxaaHnHa, He SBASIOLLEerocs
WHANBUAYAJIbHLIM MpearnpuHUMaTesieM, N KPeCTbAHCKOro ((hepMepCcKoro) xo3amncTea;

- AHann3 npoueanypbl 6BaHKPOTCTBa rpakaaH Pd;

- Ha oCHOBaHMM U3y4YEHHbIX MaTepnasoB BbipaboTKa Npensio)KeHnn No onTUMn3aumnmn
3aKoHoAaTenbHoW 6a3bl PO B YacTu BaHKpPOTCTBa (HECOCTOATENLHOCTI) rpakaaH.

NnaBa 1. BaHKPOTCTBO -
NOHATHE, CYLWHOCTb OOLUME NOoJIO>KeHUA npouenypbl

1.1 NMoHATME U NPU3HaKN DAHKPOTCTBA rpa>kaaH

BaHKPOTCTBO - YA0CTOBEPEHHAs apbuTpa>kHbIM CyJOM B C/ly4asx, NpeayCMOTPEHHbIX
3aKOHOM, HECNOCOBHOCTb A0JIKHUKA UCMOJIHUTL Nnepen KpeanTopaMmun B nosHoMm obbeme
neHexXHble obs3aTenbCcTBa U (M) 06553aHHOCTL Mo yrnaTe 06s3aTeNbHbIX NMaaTeXen B



CBSI3M C YCTAHOBJIEHHbIM NPEBbILUEHNEM CYMMbl €ro 0653aTeNbCTB Had CTOMMOCTbIO
npUHaanexxallero eMy nMmyLlecTBsa.

B HacTosLwee BpeMsa NpaBoBoOe perynanposaHmne B cpepe 6aHKpOTCTBaA OCyLLECTBASETCSH
depepanbHbIn 3aKOH OT 26 oKTA6psa 2002 r. Ne 127-903 «O HECOCTOATENILHOCTH
(baHkpoTCTBE)». 3a NocseaHMe OeCHaTb IET 3TO Y>Ke TPeTui 3aKoH o baHKpoTCTBe.

MOHATUE HECOCTOATENIbHOCTU onpeaesieHHbIM 06pa3oM COOTHOCUTCS C MOHATUAMMU
HennaTexecrnocobHocTn 1 6aHKPOTCTBA. HenaTe)xecnocobHOCTb MOXKET ObITh Bbi3BaHa
Pa3HbIMU NPUYMHAMU U COCTOUT B TOM, 4TO K MOMEHTY HACTYMJIEHUS CPOKa NaaTexa y
NML@ OTCYTCTBYIOT B HEOOXOAMMOM KONMYECTBE CPeACcTBa NniaTexa.
HennaTte»xxecnocobHOCTb MOXKET BbiTb OTHOCUTENLHOM U abCONMOTHON.

OTHOCUTesIbHasa HenaTeXXecrnocobHOCTbL 0O3Ha4YaeT, YTO NPu YOOBJIETBOPUTESIbHON
CTPYKType banaHca nnua (maccme He NMPeBbIWAET akTuUBa) OHO BPEMEHHO He obnagaeT
[OCTAaTOYHbIMWU CpeACcTBaMM NnaTexa. B 3ToM ciiydyae KOHQINKT Mexay AO/IKHUKOM U
ero KpeguTopamm MoxeT bbITb paspeLweH 06bI4YHbIMU FPpaXKAaHCKO-MPaBOBbIMU
cpencTteBaMu, HanpuMmep, NpmuBsie4YeHNeM LO/HKHMKA K OTBETCTBEHHOCTU 3a NPOCPOYKY
ncronHeHus obssatenbCcTBa ynaaTuTb AEHbIN.

AbcontoTHasa HennaTe)XecnocobHOCTbL MMeeT MecTo Toraa, Korga imuyo rnpm 06bIMHOM
BeAEHUN fen He MOXXEeT NnoracuTb Bce cBom o6a3aTenibCTBa, CPOK MaTexxa No KOTOPbIM
y>Xe HacTynua, HanpuMep, Npu Hey4oB/eTBOPUTENIbHON CTPYKType banaHca.
ABcoNoTHag HenlaTexecnocobHOCTb NMua, yaocToBepeHHas apbutpakHbiM CyA0M,
Ha3blBaeTCA HECOCTOATESIbHOCTbIO.

B ocHOBe 3aKOHa 0 HeCOCTOATEeNIbHOCTN (BaHKPOTCTBA) NIEXUT MNOJI0OXKEHUE, COr1lacHO
KOTOPOMY Y4aCTHUK MMYLLECTBEHHOro obopoTa, He OnJla4ynBatoOLNA TOBapbI, YCAYry,
paboTbl, Hanorn n gpyrue obasaTtenbHblE NNATEXMN B TeYEHME TpexX MecsLEeB, CHMTaeTCs
HecnocobHbIM NCNONHUTL CBOM 0b6A3aTenbCTBa Nepen Kpeantopamu. Bo nsbexxaHmne
HaCTYyNJIEHNA HECOCTOATENbHOCTU (BaHKPOTCTBA), AO0/KHUKY Heobxoammo, nmbo
npeacTaBuUTb Cyay AOKa3aTesbCTBa HEO6OCHOBaHHOCTK TpeboBaHUI KpeanTopos, nbo
noracuTb CBou ob6si3aTeNnbCTBaA.

BeBuAay faHHbIX 06CTOATENbCTB UHTEPECHl KPEeAUTOPOB Obl/IN B 3HAYNTENIbHOW CTEMNEHN
yleMeHbl, TaK KakK 3aTArmBanocb pacCMoOTpeHne aen B apbuTpaXkHbIX cyaax, v
rNaBHOE - 3TO JINLWAJI0 BO3MOXXHOCTW apbuTpakHble CyAbl U KpeaUTOPOB NMPUMEHSTH
pa3/inyHble Mepbl 1 npoueaypbl 6AHKPOTCTBA K AO/IKHUKAM, Y KOTOPbIX CyMMa
KpPeOuTOpPCKOM 3a40/)KEHHOCTU (DOPMaAsIbHO He NpeBbillasia CTOMMOCTU UX NMYLLECTBa.



B cBOIO 04epenb NPMMEHEHNE Ha NPaKTMKe TaKoro KpUTepus NpUBOAUT KPeanTopoB K
TOMY, 4YTO 4515 BO36y>XAeHNA Npon3BOACTBa NO Aefly O HECOCTOATENIbHOCTU UM CaMUM
NPUXOANTCA 3aHMMATbCS NPefoCTaB/IEHMEM A0OKa3aTeNNbCTB NpeBbllweHns o6s3aTenbCcTB
AOJDKHMKA Haj ero akTuBamu. A nosiydeHne Takom MHpOPMaLIUM MO MHOMOYNCIIEHHbIM
NPUYNHaAM MOXKXET ObITb O4EeHb 3aTPYAHUTENbHbLIM.

3aKoH 0 BaHKPOTCTBE B Ka4YyeCTBe OO4HOIr0 U3 Npu3HakoB BaHKPOTCTBa yCTaHaBAMBaeT
MUHUMaJIbHbIA pa3Mep 3a40/KEHHOCTUN CybbekTa, B OTHOLWEHUN KOTOPOro
NHULNNPYETCA 0eN0 0 HECOCTOATENbHOCTU. Tak, Aeno o 6aHKPOTCTBE MOXET ObIThb
BO30Oy>XZAeHO apbuTpa>KHbIM CyloM, ecnin TpeboBaHUA K LOJDKHUKY - IOPUANYECKOMY
JINLY B COBOKYMHOCTU COCTaBNAOT He MeHee 100 TbIC. pyD., @ K AOJIKHUKY-TPaXKJaHUHY
- He meHee 10 TbIC. pYb.

B 3akoHOOaTeNbCTBE 3aKpernsieH MUHUMasIbHLIN pa3Mmep TpeboBaHUN KPeanTopos.,
KOTOpPbIA O3HaYaeT, 4TO NpaBa KPeaAnTOPOB MOryT ObITb 3alLULLEHbI INLWb NPU HANNYUK
onpenesieHHOro MMHUMyMa TpeboBaHNI, NP OTCYTCTBUMN KOTOPOro AaHHbIA MEXaHWU3M
3alWNTbl MPaB KPeanTopoB HeNpUMEHUM. HO 13 3TOro He ciieayeT, 4TO B Xo4e
ocyuiecTBneHus npouenyp 6aHKpOTCTBa HE MOryT ObIThb 3alMLLEHDbI N YHYTEHbI NpaBa Tex
KpeauTopos, pa3Mep TpeboBaHUN KOTOPLIX ABAAETCA MEHbLUMM, YeM YCTaHOBJIEHHbIN
3aKOHOM MUHUMYM, HeoBXOoAUMBIN ANS NPU3HaHMAa cybbekTa 6aHKpoTOM. Bo-nepBbiX,
HY>XHbIA MUHUMYM TpeboBaHWN KPpeonTopoB, MOXXET BbITb 4OCTUMHYT He TOJIbKO 3a cHeT
yyeTa npasB OTAE/IbHOr0 KpeanTopa, HO 1 3a cyeT obwero TpeboBaHUs KpeanTOpPOB,
pa3sMmep TpeboBaHUN KaXXAOro N3 KOTOPbIX HAMHOIMO MeHbLUE YCTAaHOBJIEHHOMN 3aKOHOM
HOPMbI. BO-BTOpbIX, YyCTaHOBJSIEHHOE 3aKOHOM 0 BaHKPOTCTBE OrpaHuveHue
MWHUMasIbHOro pa3sMepa TpeboBaHNI KacaeTcsa TONbKO TpeboBaHUA KpeguTopa-
3aaBuTens, HeobxoamMMoro gna nHUUMaunmM npouenypbl 6aHKPOTCTBA, TOrga Kak nocsne
Havajla oOCyLlecTBAeHNs npoueaypbl 6aHKPOTCTBA MeXaHU3M BaHKPOTCTBA MOXXET BbiTb
NCMONb30BaH W AN 3aLlUThbl NPaB MHbIX KPeAUTOPOB, TpeboBaHNA KOTOPbIX MeHee
YCTaHOBJ/IEHHOI0 3aKOHO4aTe/IbCTBOM MUHMMAaJIbHOIrO pa3Mepa.

Ewe ognH Nnpmn3HakK HECOCTOATENbHOCTKN (BaHKPOTCTBA), KOTOPLIN pacCMaTpMBaAETCS B
IOpPULANYECKON NuTepaType, HOCUT He CTOJIbKO cofepXaTeslbHbIA, CKOJIbKO (DOPMasibHbIN
XapakKTep, a UMEeHHO: TOJIbKO nocsie opnumanbHOro NpusHaHmsa cyaom,
HennaTe)>XecnocobHOCTb NepexoAnT B HECOCTOATENIbHOCTb.

B cooTBeTCTBUU CO CT. 25 1 65 T'K PO 6aHKPOTCTBO A0/KHUKA MOXET BbiTb
OCYLLECTB/IEHO NPUHYANUTENLHO Uan AobpoBosbHO. B ¢cT. 65 TK PO copepxxuntcs
MoNI0XKEeHMe, CorslacHO KOTOPOMY lopuanyeckoe AnLo, aBasoLeecss KoOMMep4Yeckon
opraHmsaumen, a Takxxe lopuandeckoe 1muo, nencTeytollee B popMe noTpebuTtenbCckoro



KoornepaTmea, 6,71aroTBOPUTESNILHONO UM MHOIFO POHOA, MOXXET COBMECTHO C
KpeanTopaMu NpmHATL peweHne 06 ob6baBneHnn cebs 6aHKpPOTOM 1 0 A4OBPOBOJILHON
nmkeunpgaunn. OgHaKo B COOTBETCTBUM C MNOJIOXKEHNAMN 3aKOHa 0 BaHKPOTCTBE NPUHATUE
OAHHOIMo peLleHns BO3MOXXHO Npn YyCA0BUM HANYUM NPU3HAKOB BaHKpOTCTBa U
OTCYTCTBUWN BO3PakKeHUN KpeamnTtopos. HeobxoamnMo y4ecTb, 4TO Npu onpeneneHumn
HaAN4Ynsa NPU3HAKOB HecocToATeNbHOCTU (baHKpoTCcTBa) U 06beMa npas TpeboBaHUN
Ka)kOoro n3 KpeguTopos, lopuan4yeckoe 3Ha4yeHme npnhaeTcsd, B NepByto odyepenb, JIUllb
OEHEeXHbIM A0NroBbIM 06A3aTeNbCTBAM, TOYHEE MPUHUMAETCHA BO BHUMaHME
3a[40JIKEHHOCTb 3@ OKa3aHHble yCNyru, nepefaHHble ToOBapbl, BbiNOJIHEHHbIE PaboThI,
CYMMbI MOJIY4EHHOI0 1 HEBO3BPALLEHHOI0 3aMa C NPoLUEeHTaMun, 3a40/KEHHOCTb,
BO3HUMKLUAsA BC/IeACTBME HEOCHOBATE/IbHOIO oboraweHuns, a Takxxe BCaencTeme
NMPUYNHEHNS Bpeha UMYLLECTBY KpeanTopoB CT. 4 3akoHa 0 6aHKpoTCcTBe . [leHexHoe
0653aTenbLCTBO NpencTasnseT cobon pasHOBMAHOCTb FPaXKAaHCKO-NPaBOBOro
obsazaTenbcTBa. NNaBHOM 0COB6EHHOCTbLIO AeHEXHOro oba3aTenbLCTBa ABASETCA ynaaTa
KpeanTopy OO0/KHUKOM AEHEXHOWN CYyMMBbI.

OCHOBaHMSA BO3HUKHOBEHUSA AeHEeXHbIX 06583aTenbCTB MOryT 6bITb OTHECEHbI b0 K
AOroBOpPHbLIM, MO0 K BHEAOrOBOPHbLIM. Hanbosee pacnpocTpaHEHHbLIM OCHOBaHUEM
ABNSETCA ABYCTOPOHHEe 063biBalOWMNIA OOroBOP, roe ogHa CTopoHa obsa3aHa nepenaThb
ToBap, b0 BLINOMHNTL PaboTy MM OKasaTb YCAyry, a BTopas CTOpoHa obsi3aHa
ynaaTUTb ONpeaeneHHY0 AEHEXHYIO CyMMY. Takum obpa3oM, BbIrNAAAT NMPaKTUYeCKN
BCEe OOroBOPbl, MPUMEHSAEMbIe B rpa>KaaHCKOM obopoTe: Kynan-npoaaku, NepeBo3Ky,
noapsgaa u T.A4.

Mpw onpegeneHnn Npm3HakoB 6aHKPOTCTBA HE A0JI)KHA YYMTbIBAaTbCS 3a40/IXKEHHOCTD,
BO3HMKLLAsA MO OCHOBAHUAM, NMPenyCcMOTPEHHbIM TpyoOBbIM KOAEKCOM P®D, BKOYaS
aonru no 3apaboTHon nnate paboTHMKaM AosKHUKA. OaHaKo AeHexxHoe 0ba3aTenbCTBO
MO>XET BO3HUKHYTb U MO ApYrnMm (BHELOrOBOPHbIM) OCHOBAHMAM, Hanpumep, BCAeacTBUeE
HeoCHoBaTeNbHOro oboraweHns. B paamep aeHeXxHbIX 06593aTENbLCTB HE BKJIOYAOTCS
obsA3aTenbCcTBa Nepen rpakgaHaMmu, B OTHOLLIEHUN KOTOPbIX OOJIKHUK HeceT
OTBETCTBEHHOCTb 3a NPUYNHEHWE Bpeaa XXN3HN N 300p0BbIo, 06593aTenbCcTBa No
BbIMJlaTe aBTOPCKOro BO3Harpa>kaeHus, a Takxe obs3aTenbCTBa nepen yvypeanTtenamm
(yd4aCTHUKaMK) OOJIKHMKA - IOPUANYECKOr0 NnLa, BbITEKAKOWME U3 TaKoro y4acTus
(HanpumMep, 0693aHHOCTM MO BbIMNJIaTe AMBUOEHOOB aKLLMOHEPAM).

paxxhaHe, KOTOPbIM MPON3BOANTCA BO3MELLEHNE 3a NMPUYNHEHNE Bpea, a TakxXe
rnosiydaTenn aBTOPCKOro BO3Harpak4AeHns Hapagy ¢ amuamm, COCToAWLMMN C
OOJDKHUKOM B TPYAOBbIX OTHOLLIEHUAX, 06pa3yoT B COOTBETCTBUN CO CT. 64 TK PO un cT.
134 3akoHa 0 6aHKpPOTCTBE NepBble ABe o4epenn KpeanTopoB, HaXoAAaCb TEM CaMbiM B



npmemnner npoBaHHOM Mo CpaBHEHNIO C APYITMMUN KPeEANTOPaAMU MOJIOKEHUN.

MPUMEHNTENBHO K OTAENbHbLIM npouenypaM 6aHKPOTCTBa COCTaB U pa3Mep OeHEXHbIX
ob6a3aTenbCTB onNpenenseTcs He AaTon Nogayn 3a8B/EHNs, a 4aTON NPUHATUSA
apbuTparkHbIM CylOM COOTBETCTBYIOLLEr0 PELUEHNS UK onpedesieHns 0 BBeaeHUn Ton
UM NHOW npouenypsbl. B YacTHOCTK, Npu BBEOEHUN KOHKYPCHOMO Npon3BoACcTBa CPOK
NCMNOJIHEHNA BCEX OEHEXHbIX 0043aTeNbCTB A0/DKHUKA, @ TaKXKe OTCPOYEHHbIX
ob6sA3aTeNbHbIX NNaTEXEN CYMTAETCS HACTYMNMUBLUUM C MOMEHTa NPUHATUA apbuTpakHbIM
CyOOM peLleHns 0 NPU3HaHUN A0/HKHUKA BaHKPOTOM 1 06 OTKPbLITUN KOHKYPCHOIO
npon3BoacTBa CT. 126 3akoHa o 6aHKpoTcTBeE. 10 0bwemy npaBuy pasMep AeHEXHbIX
ob6sa3aTenbcTB NO TpeboBaHUAM KPeaANTOPOB CHNTAETCA YCTAHOBJIEHHbIM, €C/1IN OH
noaATBEP>XOEH BCTYMUBLUMM B CUJTY PELIEHUEM Cyda UM OKYMEHTaMN,
CBMAOETENbCTBYOWMMN O NPU3HAHUN OOJIKHUKOM 3TUX TpeboBaHMn (K npumepy, oTBeT
Ha NpeTeH3unto, aKT CBEPKU pacyeToB U T.4.). K 4MCNy YCTAaHOBJIEHHbIX OTHOCATCS TakXe
TpeboBaHMA KPeanTopoB, MO KOTOPbIM OO/IXKHUKOM He NpeacTaB/ieHbl BO3PaXkeHUs B
onpeneneHHbIn CPoK.

B 3TOW CBA3MN, MOXKHO CKa3aTb, YTO AENCTBYOLLEE 3aKOHO4ATE/IbCTBO paCLLEeHMBAET Kak
beccnopHbIN haKT yCTaHOBNEHUE pa3Mepa AeHexXHoro obs3aTenbcTBa A0 obpalieHns B
apbuTpakHbIN Cyh C 3aaBneHnem o Bo3byxaeHun NnponsBoACcTBa Mo Aesy o
BaHkpoTCcTBe. pn 3TOM, €CNn A0JKHMK N0 KaKUM-1nbo npnynHam ocnapusBaeT
TpeboBaHMA KpeanTopoB, TO AaHHOE 0O6CTOATEeNbCTBO He ABNSETCHA NPpenaTCcTBNUEM AN
obpaweHns B apbutpa>kHbin cyn. B 3Tom cnydae o60CHOBAaHHOCTb TpeboBaHMN, paBHO
KaK 1 pa3Mep OeHexXHbIX 0683aTenbCTB 1 0093aTeNbHbIX NaTeXen, onpeaenseT cam
apbuTpaxkHbIN Cyd B nMopsagke NOAroTOBKM Aena K cyaedbHomMy pa3bupaTtenbCcTsy.

NoaoBoasi UTOr M pacCMOTpPEB AeNCTBYIOLLEe POCCUNCKOE 3aKoHo4aTesIbCTBO O
OaHKpPOTCTBE, 3TO NO3BOAAET BbIAE/NTb ClefyoLlmne npu3Hakm HeECOCTOATENbHOCTH
cybbekTa npeanpuHUMaTeIbCKON AeATesIbHOCTU:

- HaIM4me geHe)xxHoro obs3aTenbLCTB A0JIKHUKA 40JIFOBOIO XapaKTepa,

- HECNOCOBOHOCTL rpakgaHuHa UM LPUANYECKOro amua yoosneTsopuTb TpeboBaHus
KpeaonTopoB Mo AeHeXHbIM obs3aTenbcTBaM 1 (MAK) NCNOAHUTL 06543aHHOCTbL NO ynaaTe
obsa3aTeNIbHbIX N1aTEXEN B TeYEHME TpeX MeCsLEB C MOMEHTa HAaCTyNJIeHUsA OaTbl NX
NCNOJIHEHUNSA:

- Ha/IM4Me 3a0JPKEHHOCTU rpaXkAaHWHa Ha CyMMy He meHee 10 Thic. pyb., a
topnuanYeckoro nuua - He meHee 100 Tobic. pyb.;



- ohmyManbHOe NpM3HaHNe HECOCTOSATENbHOCTN apbUTPa’KHbIM CyZ10M.

3aKoHO4aTeNbCTBOM YyCTaHaBIMBAETCA AOMNOJIHNTESIbHbIM NPU3HAK HECOCTOATENIbHOCTH
(baHKpOTCTBA) rpaKgaHWHa, @ UMEHHO: NpeBbilLeHEe CYMMbl ero 0653aTenbCTB Hag
CTOMMOCTbIO MpUHaAAexawero emy nmyuiectsa. [na oTAeNbHbIX KaTeropuim O/KHNKOB
3aKoH 0 BaHKPOTCTBE YyCTaHaBMBAET HECKOJIbKO MHbIE€ MPU3HAKN HECOCTOATESIbHOCTHU
(baHkpoTCcTBa). Tak, B Lendax 3alWnTbl, Npexae Bcero, Ny6JIM4HbIX NHTEPECOB
3aKoHoOaTe b YBE/INYMBAET CPOK HENCMOJSIHEHNSA 00653aTENbCTB AO/IKHUKOM -
CTpaTernyeckum npegnpusaTnem n pasmep TpeboBaHUM K TaKOMY OOJIKHUKY MO
CpaBHEHUIO C 06LWMMN NPU3HAKAMN HECOCTOATESIbHOCTW.

1.2 NMpouepypa 6aHKPOTCTBA rpa>kaaH

Kpyr nuu, NnpMHMMalowWwmx y4acTtume B gesie 0 6aHKpPOTCTBE, AOCTAaTOYHO WNPOK. K HUM
MO>XHO OTHECTMU:

- DOJDKHUK-Tpa>XgaHUH Uin ropnagmnyeckoe anuo, HecrnocobHble yOOBJ1IETBOPUTb
Tpe6OBaHI/IFI KpeaounTopoB Mo AeHe>XXHbIM obazaTenbcTBam n (UIN) UCNOSHNTDb
0653aHHOCTb MO ynnaTte oba3aTenbHbIX NNaTexXen,

- KOHKYPCHBbIN KpeanTop;

- apbuTpaxKHbIN ynpasasowmn (B 3aBUCMMOCTI OT npouenyp HeCOCTOATESIbHOCTH
(baHKpOTCTBA) - BPpEMEHHbIN, aAMUHUCTPATUBHbLIN, BHELUHUIA NN KOHKYPCHbIN
ynpasnsooLwmnn);

- YNOJIHOMOY€EHHbIE opraHbl No TpeboBaHUAM, BblTEKaOWNM U3 06593aTeNbHbIX
njaaTexxemn;

- UHble N1LA, B YaCTHOCTW OpraHbl MECTHOIO CaMOoyrpaBsieHns, peaepasibHble OpraHbl
NCMOMIHUTENBHOW BJIACTM N OPraHbl UCMONHUTESIbHOM BNAaCTN COOTBETCTBYIOLLLErO
cybbekTa Poccuinckon ®denepaumnm npy pacCMOTPEHUN fefla 0 HECOCTOATEIbHOCTH
(6aHKpoTCcTBE) rpafoobpasyioLlein opraHm3aunmn, 11Muo, npeaocTaBmBllee obecnevyeHmne
NS NpoBefeHns PUHaAHCOBOro 0310POBIEHMNS, U T.4.

Ha cerogHAWHWN AeHb 3aKOHOM 0 BaHKpPOTCTBE npefocTaBsieHa BO3MOXHOCTb y4acTus
B npouecce no 6aHKpPOTCTBY NpencTaBuTensam ydypegutenen (y4aCcTHUKOB) AOJIKHUKA,
KOTOpble MoJly4aloT BCe npasa, NpenycMoTpeHHblIe apbuTpa>KHbIM npoueccyasibHbIM
3aKoHO4aTeNIbCTBOM OJ11 1L, YHaCTBYHOLWMX B NpoLecce 1 npaBoM Ha ob)xanoBaHue



peleHnn apbnTpa>KHoro cyna, OTAeNbHbIX peweHnin n 4encTBnin apbntpaKHOro
yrnpaBisAloOLWEro n KpeanTopos, MPaBOM Ha NoJly4yeHmne nHpopMaumm o xoae npoueayp u
T.4. Tak )Xe 3akKoH 0 6aHKpOTCTBE NpeaycMaTpmMBaeT BOSMOXXHOCTb y4aCTUSA B HEM
npencraBuTens COBCTBEHHMKA UMYLLLECTBA A0JDKHUKA - YHUTAPHOro NpeanpusaTns u
HagenseT ero npaBoM o0b6)kanoBaTb AeNCTBUA apbuUTpa>KHOro ynpaBasoLwWero, peweHns
cobpaHuna n KoMMTeTa KPeanTopoB, CyaebHble akTbl 0 BBEAEHNN BHELLUHEr 0 yrnpassieHns
N KOHKYPCHOro Mpon3BoacTBa.

MpaBoBOW CTATyC NL, YH4aCTBYOLLMX B KOHKYPCHOM npouecce, 3aBUCUT OT MHOTMUX
haKTOpPOB: OT XapakTepa NPaBOMOYUA, KOTOPbIMN HagenseT 3aKkoHoAaTeslb AaHHoe
NNL0; OT NpoLeaypbl HECOCTOATENBLHOCTU (BAaHKPOTCTBA), B paMKax KOTOPOWN OENCTBYET
JaHHOE NnLOo, N OT LeNen, KoTopbie ABAATCA NPUOPUTETHLIMU Ha AaHHOM 3Tane
DaHKpoTCTBa; OT 0COBEHHOCTEN HECOCTOATENILHOCTN (BaHKPOTCTBA) OTAE/IbHbIX
KaTeropun AOJIKHUKOB 1 T.A4.

Mpouenypbl, NPUMEHsIeMble B OTHOLUEHUN OOJIXKHUKA, NpeacTaBasioT cobon
npenycMoOTPEHHYI0 3aKOHO4ATE/IbCTBOM COBOKYMHOCTb HOpUANYECKUX U pakKTU4YeCKnx
nencTeunn, HarlpaBJZiIeHHbIX Ha BOCCTaHOBJIEHNE naaTexecnocobHOCTN A0JIKHUKA UK
ero amKeungauyunio.

Mpouenypbl 6aHKPOTCTBA MOXKHO KJ1aCCUPUUNPOBATL MO pa3IMYHbIM OCHOBAHMUSM.

Bo-nepBbiX, OHU MOryT ObiTb cyaebHble N BHecyaebHble. NMpnMepoM rnocregHnx SBNSETCS
TONbKO focynebHas caHaums. 9TO Mepbl MO BOCCTAHOBJIEHMIO MaTeXeCcnocobHOCTn
NOJSDKHUKA, MPUHUMaeMble COBCTBEHHMKOM MMYLLIECTBA A0/DKHUKA - YHUTAPHOI 0
npeaonpuaTus, yuypeamTtensmm (y4acTHUKaAMUN) AOJIKHMKA, ero KpeamTopamMmu 1 MHbIMK
nuuamMun B Lensax npegynpexaeHns 6aHkpoTcTea. K yucny cygebHbix npouenyp
OTHOCSTCS HabnoaeHne, PMHAHCOBOE 030POBJIEHNE, BHELLHEE yrpaBaeHue,
KOHKYpPCHOE NPOoM3BOACTBO, MMPOBOE COrJlalleHne, a TakXKe YrnpoLLleHHble npoueaypsbl
6aHKpPOTCTBA, MPUMEHSIEMbIE B OTHOLLEHWUN JINKBUANPYEMOIO N OTCYTCTBYIOLLErO
JLOJ1DKHUKOB.

Bo-BTOpPbIX, Ha3BaHHbIE NPOLEAYPbl MOXXHO NMOAPa3AEINTb B 3aBUCUMOCTU OT TOrO, KTO
ABNAETCA JO/DKHUKOM - OPUANYECKOEe NINLIO U FpakaaHuH. Ecnn B KavyecTse
JNOJDKHUKA BbICTYNaeT rpa)KiaHH, TO B OTHOLLEHWUN HEro He BBOASATCS Npouenypsbl
(PMHAHCOBOro 0340POBJIEHMS N BHELLHEro yrpaBfieHns. BmecTe ¢ TeM ¢ Lenbto
YPEerympoBaHus pacyeToB C KpeanTopaMm NpUMeHsIeTcsa naaH noraweHns Ao/ros.
OpaHako B c/ly4ae 6aHKPOTCTBA KPECTbAHCKOro (hepMepCcKoro) Xo3siMCcTBa NPUMEHSAIOTCS
obe yrnomsaHyThble peopraHun3aLoHHbIe NpoLeaypsbl.



B-TpeTbux, KpUTEpMEM KNacCUpKaumm MoXKeT CNY)KUTb Lieb MPOBeAEeHUS, Ha3HaYeHne
TOW nnm nHom npouepnypsl. ECnn npouenypa BBOANUTCA 1 OCYLLECTBASETCSA paan
BOCCTAHOBJIEHMS NJIATEXECNOCOOHOCTU JOJIKHUKA, 3HAYUT, OHa peopraHM3aLnoHHas
(dbnHaHCOBOE 0340pOBEHNE, BHELLHEE YrpaBfieHne). Ecnnm e HaueneHa Ha
copa3MepHoe yaoBNeTBOpeHMe TpeboBaHNN KPeoUTOPOB - INKBUAALMOHHASA
(KOHKYpPCHOE NMpon3BOACTBO, YNpPOLLLEeHHble npouenypbl). KpoMme Toro, Ha ntoboM aTane
NPOM3BOACTBA NO Aesly MOXEeT OblTb 3aKJIIOYEHO MUPOBOE COrJlalleHMe.

naBa 2. BaHKPOTCTBO rpa>kgaHuHa

2.1 BaHKpPOTCTBO rpa>kAaHuHA, He ABJIAIOLLErocss UHOUBMU]

Beps BO BHUMaHMe TO, 4TO YpOBEHb NoTpebaeHnsa rpakaaH BO3poc, ciefoBaTelbHO, OHU
HepeOko nmelT bonbwon obbem 06593aTeNbCTB U, BMEeCcTe C TeM, MHOMO4YUCSIEHHbIX
KpeanTopos. N03ToOMy B HacTosiLee BpeMs AN YPEryJnpoBaHnUs Takux A40JITOB
3aKOHOLATeNIbCTBO NpefycMaTpuBaeT NPUMEHeHMe No OTHOLWEHUIO K noTpebntensam
npouenyp HecocTosaATeNbHOCTU. crnonb3oBaHue Takmux npouenyp Heobxoammo Ans
3KOHOMMNYECKOro pa3BnTuUs obLLeCTBEeHHbIX OTHOLWEHU. A ANa Nogaep>XaHUS BbICOKOro
ypoBHs noTpebneHnsa Heobxonmmo, Bo-nepsbiX, obecnevynTb Noaaep KKy
noTpebnTenbCKOMy KpeguTopy, B TOM HYUCE, BKIIOYEHMEM B KPYT CybbekToB npouenyp
HEeCOCTOATEeNIbHOCTU rpakgaH-notTpebutenen, BO-BTOPbIX, NPeAyCMOTPETb BApUaHT
BO3BpaLLleHNsa noTpebuTtens K akTUBHOW 3KOHOMUKE XKWU3HWN, HanpuMep, Ucnosb3ys
MeXaHN3M 0CBOBOXKAEHUSA HECOCTOATENbHOIO A0JIXKHNKA OT paHee npuobpeTeHHbIX
0b6s3aTeNnbLCTB.

MNpaBoBOe peryanpoBaHne 6aHKPOTCTBa rpakaaH MMeeT CBOM 0COBEHHOCTH, YTO
06yCNoBNEHO, NpeXae BCero, NoJIoOKEHNEM yYKa3aHHOM KaTeropum sy B rpakaaHCKom
obopoTe (Kak NpaBusio, 4OKHUK pacCMaTpUBaETCs Kak cnabas CTOpOHa B
npaBoOTHOLWEHMN). Mo3ToMy Npu 6aHKPOTCTBE rparkAaH UCMOJIb3YITCA UHbIE KPUTEPUN
ANA yCTaHOBJIEHMS NPU3HAKOB BaHKPOTCTBA, onpenesieH 0cobbln NOpALOK
npenbsaABAEHUs, pacCCMOTPEHNA 1 YAOBNETBOPEHMS TpeboBaHUIN KpeanTopos,
npenycMoTpeHbl NHble YC1I0BUS Mo Bbibopy 1 NnpoBegeHunto npouenyp 6aHkpoTcTBa. Ons
BO3Oy>xaeHns gena o 6aHKpOTCTBE TpebyloTCca cneayouime Npu3HaKku:

a) OOJMKHUK HEe NCNOJIHAET rpaxxagaHCKoO-rpaoBble oba3aTenbCcTBa U HE yrJladymBaeT
obsa3aTenbHble NaTexu; 6) CPOK HEUCTNOJIHEHNA COCTaBAET bonee Tpex Mecdues, B)



CyMMa 3a40JKEHHOCTU npeBbllaeT AeCATb ThbiCAY py6ne|7|; ) UMEeKTCA AoKa3aTesNbCTBa
TOro, 410 CyMMa oba3aTenbCcTB npeBbillaeT CTOMMOCTb MMyLLeCTBa OO0JIX)KHUKaA.

Y7106kl 0O/HKHUK BbIN NpU3HaH 6aHKpPOTOM, TpebyloTca cneaytollme NpusHaku:

a) HencrnosHeHne Oo/HKHUKOM TpeboBaHuWi; 6) CPOK HEUCMNONHEHUs - bonee Tpex
MecsiLeB; B) CyMMa 06513aTefIbCTB NpEeBbILLIAeT CTOMMOCTb UMYLLIECTBA A0J/IXKHMKA.

ObpallaeT Ha cebss BHUMaHME TOT PaKT, YTO CYMMa 3a0/IKEHHOCTM UMEEeT 3HaAYeHne
TONIbKO MpW Nofavye 3asiBneHus. Ecnm xxe B Te4eHNe KOHKYPCHOro npoLecca cymma
TpeboBaHUIM yMeHbLUMAACh (HanpuMmep, B pe3yibTaTe YaCTUYHOro YA0BAETBOPEHUS UX
NOJIKHUKOM), CYyZl HE [OJKEH NpeKpallaTb Aes10, MOCKOJIbKY MMeeT BCe OCHOBAHUS
BbIHECTW pelleHne 0 NpU3HaHNM AO/HKHUKa BaHKPOTOM.

3asaBsieHne O NMpU3HaHNK rpaxaaHnHa 6aHKPOTOM, KaK yKa3biBaeT cTaTbs 203 3akoHa o
DaHKPOTCTBE, MOXET NoAaBaTbCA B apOUTparkHbIN Cyn CaMUM LOJIXKHUKOM, 1106bIM
KpeanTopoM nnbo kpegnutTopamMn (3a NCKAKOHYEHNEM KPEeOUTOPOB C JINYHbIMU
TpeboBaHMAMK, B TOM YuMC/ie O BO3MELLEeHUN Bpeda XU3HU U 300POBblO, O B3bICKAHUU
aJIMMEHTOB), NHbIMU YMNOJIHOMOYEHHbIMW OpraHamMun. ApbuTpakHbI Ccyh, MPUHSAB
3asaBneHne 0 6aHKPOTCTBE OO/DKHMKA N pacCMOTPEB Aes10, MoXXeT NMbo npekpaTuTb
NPOn3BOACTBO (eCNn BbIACHUTCA OTCYTCTBME NPU3HAKOB), MO0 Npu3HaTb O0JKHUKA
6aHKPOTOM M OTKPbITb KOHKYPCHOE NPOU3BOACTBO, MMBO yTBEPANUTL MUPOBOE
cornalleHue.

Ecnn 3asiBneHne Ha npouenypy 6aHKPOTCTBA NCXOOAUT OT KPeAUTOPOB U
YMOJIHOMOYEHHbIX OPraHOB, TO OHM MOryT NMpeaocTaBUTb TpeboBaHWs, KOTOpbIe
NOATBEP)XAATCS peLleHneM cyaa, BCTYNMBLUMM B 3aKOHHYIO CUJY, COTJTAaCHO KOTOPOMY
JONTU OOJIXKHbI ObITh YMJla4YeHbl 33 CHET UMYLLIECTBA AO/DKHUKA. TakxKe byaeT
YYUTbIBATbCS HaJIMYMe yBeAOMIEHUS OOJIXKHMKA O HAa3HAYEHUN KpalHEero CpoKa
BbIMJ1aThl, @ UMeHHO Yyepe3 30 gHelr C MOMeHTa OTrMpPaBJIEHNS TaKoro yBegomaeHus. Mpwu
He)xeNaHUM NoABEePrHyTbCSA AaHHONW npoueaype rpa>kaaHnuH MMeeT NpaBo NoAaTb B Cyq
3aaBNeHNe C NJIaHOM MoraleHns 3a00/PKEHHOCTU, a TakXe C 06bsSICHEHUAMU
06CTOATENLCTB, NPU KOTOPbIX AaHHbIE 3a10/XKEHHOCTW BO3HUKAN. [NaH noraweHuns
3a/00J)KEHHOCTU COrJlacoBbLIBAETCS CYJIOM C KpeanuTopamMum U npu oTCyTCTBUMK
BO3Pa>EHMN C UX CTOPOHY yTBep)xaaeTcs. [1enonpon3BoacTBO O NPU3HAHMN
HEeCOCTOSATENIbHOCTU FpakAaHWHa OTK/aAblBaeTCsA CPOKOM camoe bosibluee Ha 3 Mecsua,
nocsie 4ero oHO MOXXeT BbITb BO30OHOBEHO NMPU HEBLIMOJIHEHUM 0653aTENLCTB
NO/DKHUKOM NNB0 3aKpbITO B C/lyHae NOJIHOMO pacyeTa C KpeamTopamu. s Toro 4Tobbl
NJaaH noralweHns 3a40/1XKEHHOCTN Obl1 MPUHAT CYyA0M K PaCCMOTPEHMUIO, B HEM



o6s3aTeNbHO A0/HKHbI ObITb YKa3aHbl:
1. CpoKKn, B KOTOpPble AO/DKHUK MJIaHMPYET MPOU3BECTM pacyeT C KpeanuTopamu;

2. CyMMbl, KOTOpPble OOJIKHUK MJaHUPYeT OCTaBUTb Ha coaep)xaHne cebsa n ceoen ceMbu
(nxgnBeHueB);

3. CyMMbI, KOTOpble By yT eXXeMecsiHHO NepeyvncnsaTbCs KpeanTopam.

PaccMoTpeB AaHHbIW MNJ1aH 1 COrJlacoBaB ero C KpeanTopamm, Cyaom MoryT BbiTb
BHECEHbl N3MEHEHMNSA B CyMMbl 063aTe/IbHbIX €)XXeMECAYHbIX OTYNCIIEHUA KPeanTopaMm B
60/1bLUYI0 NN MEHbLLYIO CTOPOHY.

C MOMeHTa NpuHATUSA ap6I/ITpa>KHbIM CyooM pewieHune o npuaHaHmm rpa>KgaHmHa
6aHKpOTOM n ob OTKPbITUN KOHKYPCHOIo npomnsBoaCcTtBa HaCTynatkoT cJeayrouine
nocnencTeumA:

* CPOKKN NCnoJiHeHNA obs3aTenbCcTB rpa>xxgaHmMHa CHNTaloTCA HaCTyrnMmMBLWNMN,

* IpeKpaLlaeTca Ha4YnucneHmne HeycTtoek (luTpadgos., NeHen), NPOLEHTOB U UHbIX
(PbVMHAHCOBbLIX CaHKLUMI NO BCeM 0bsA3aTeNbCTBaM rpa)KgaHuHa;

 NIpeKpaLlaeTcsa B3blCKaHMe C rpa)K4aHnHa rno BCeM UCMOJIHUTESIbHbIM LOKYMEeHTaM, 3a
NCKJIIOYEHNEM UCMNONHUTENbHbIX OKYMEHTOB Mo TpeboBaHMAM 0 BO3MeLLeHUn Bpeaa,
MPUYNHEHHOI O XXWU3HW WX 300P0OBbI0, @ Tak>Xe no TpeboBaHUAM O B3bICKaHUN
annmeHToB ®epepasibHbi 3aKOH OT 26 okTA6pa 2002 roga Nel27-d3 "O 6baHKpOTCTBE
(HecocToATeNnbHOCTU)".

HeHbrun, NosyyYyeHHble OT NPOAAXKM U3BATOro nMyLlecTBa, byayT HanpaBieHbl Ha
noraweHmne QonroB rpa>kaaHnHa. CornacHo ctatbe 211 gonrv norawatTCs B
cnenyowen o4epegHoCTK:

1. TpeboBaHusa rpakaaH, nepea KOTOPbIMU rpakAaHWUH HeECeT OTBETCTBEHHOCTb 3a
NnpUYnNHeHne Bpeaa XX1U3H1 Uan 340p0OBbI0, MyTEM KannuTaanm3aumm COOTBETCTBYHOLLNX
NOBPEMEHHbIX NaaTe)xen, TpeboBaHUS 0 B3bICKAHUN aJIMMEHTOB.

2. PacyeThbl Mo BbiMaTe BbIXOAHbLIX NOCOOMIA 1 onnaTe Tpyhda Auu, paboTarowmx rno
TPYZAOBOMY [IOrOBOPY, M MO BbINJIaTe BO3HArpa>kAeHUN No aBTOPCKMM [0roBOpaM.

3. PacyeTbl C ApyrnMu KpeanTopamu.



Y10 KacaeTcs obbemMa norawieHns gonaros, To TyT AENCTBYET cnefyowasa cxema. Ecnm
CpeacTB AOCTATOYHO A1 NOralleHns BCexX A0JIr0B, OHW BbIMN1a4MBalOTCSA COrslacHO
npeaycMoTpeHHON ovyepean. Ecnm HeT, To pacnpeaensoTca Mexay Kpeagutopamm B
NONsAX COOTBETCTBYOLLMX CyMMaM Ux TpeboBaHUN. NICKI04YeHne MOoryT COCTaBSATb
TO/IbKO Te A0JIroBble 06513aTeNbCTBA, KOTOPbIE BblAABaINCh N0 3aJ10r UMYyLLECTBa.
Hanpumep, NoKynka MalluuHbI B 3aJ10r KBapTUPbl UK ee 4acTun. Nlocne npomnsBeaeHmns
BCex pacyeToB B cyaebHoMm nopagke, obsizaTenbCTBa rpaKgaHWHa perjaMeHTUpyoTCa
212 cTtaTben 3akoHa 0 baHKpPOTCTBE:

1. Mocne 3aBepLUEHNS pacyYeTOB C KpeanTopamMm rpakaaHnH, Npnu3HaHHbIn 6aHKPOTOM,
ocBobo)xgaeTcsa OT fasibHenLWwero ncnosiHeHnsa TpeboBaHnm KpeonTopos, 3a8BJIEHHbIX B
xo4e npouenyp, NpuMeHseMbix B gene o 6aHKpOTCTBE, 3a UCKOYeHUeM TpeboBaHun,
npeayCcMoOTPEHHbIX MYHKTOM 2 HaCcTOSLWEN CTaTbW.

2. TpeboBaHMA KpeanTOpPOB O BO3MeLLeHUn Bpena, NMPUYNHEHHOr 0 XXU3HW UK 340P0BbIO,
0 B3bICKAHUN a/IMMEHTOB, a Tak>Xe nHble TpeboBaHUs, HeEpPa3pPbIBHO CBA3aHHbIE C
JINYHOCTbIO KpeanTopa MU He NoralleHHble B MopsiaKe UCNOJIHEHUS peLleHns
apbuTpa>kHOro cyaa o Npu3HaHUKM rpa>kagaHnHa 6aHkpoToM, NMbo NoralieHHble
4aCTU4YHO, NMBO He 3asiBNIEHHbIE B X04€ npouenyp, NpMMeHseMbIX B Aesie 0
6aHKPOTCTBE, COXPAHSAT CUJTY U MOTYT ObiTb NPeaAbABAEHbI MOCSE OKOHYaHUS
Nnpon3BoACTBa No aeny o 6aHKPOTCTBE rpakaaHnWHa B MosIHOM obbeme uan B
HenoraweHHOW UX YacTW.

B cny4ae BbIiBNEHUA PaKTOB COKPbITUS FPa>KAaHUHOM NMYLLECTBa NN HE3aKOHHON
nepejayv rpaxaaHMHOM UMyLLecTBa TPeTbUM JinLaM KpeauTop, TpeboBaHUs KOTOPOro
He Dbl yO0oBJ/IeTBOPEHLI B X04e npouenyp, npuMeHsaeMbix B gene o 6aHKpoTCTBe,
BNpase npeabaBuTb TpeboBaHMe 06 obpauieHnn B3bICKAHUSA Ha 3TO MMYLLLECTBO. B
Te4YyeHne NATK NIeT Nnocsie NPU3HaHUA rpa>kgaHnHa 6aHKPOTOM Mo ero 3asAB/EeHMUI0
NOBTOPHO He MOXXeT bbITb BO3Oy)XaeHO aeno o baHkpoTCcTBE. B caiyyae NoBTOPHOrro
NPU3HaHNA rpaxgaHnHa 6aHKPOTOM Mo 3a8BJIEHUIO KpeanTopa, 3asBeHUIo
YNOJIHOMOYEHHOr 0 opraHa no TpebosaHuaM 06 ynnaTte obs3aTesibHbIX MAaTeXXen B
Te4yeHue NATU NIeT NnocJie 3aBepLleHnNs pacyeToB C KpeanTopamMm Takon rpaKjaHunH He
ocBoboXAaeTCsa OT fasibHenwWwero NCNosiHeHNa TpeboBaHNN KPeanTopPOB.
HeypnosneTBopeHHble TpeboBaHMA KpeanTOPOB MOryT ObITh NpeabsaB/ieHbl B NOPSAKe,
YCTaHOB/IEHHOM rpa>KAaHCKNUM 3aKOHO4AaTeNIbCTBOM CcTaTbs 213 3akoHa 0 baHKpOTCTBe.

2.2 BaHKpPOTCTBO UHAMBUAYAJILHOIO NpeanpuHuMaTens



MpaBunia 0 6aHKPOTCTBE rpaKaaH NPUMEHSIOTCSA K OTHOLLEHUAM, CBA3aHHbIM C
6aHKPOTCTBOM MHAUBMAOYANILHOIO NpegnpuHnMaTens n 6aHKPOTCTBOM KPECTbAHCKOro
(dbepmepckoro) xo3amcTea, ¢ y4eTom ocobeHHOCTeNn, NPeayCMOTPEHHbLIX 2 1 3 1. 3aKOHa
o0 6baHKpoTCTBE.

JIbroTHLIN peXXnm HasnoroobsoXKeHus rpa>kaaH-npegnpuHUMaTenen cosagan
npennocbiIKN ANS aKTUBMU3aLUN N pacluMpeHnsa MacwTaboB Ux y4acTumsa Bo BCex cepax
DeATeNIbHOCTU - OT OKa3aHusA yCayr A0 NPOMbILWIEHHOr0 NPOVU3BOACTBA. ABNSAACH
cybbekTamm npeanpuHMMaTeIbCKON OeATENbHOCTU, FpaXkaaHe-npeanpuHUMMaTenn
BbICTYMalT B 06LLECTBEHHbIX OTHOLWEHNSAX B PAa3HOM Ka4vyeCTBe: U KaK YY4aCTHUKMN
rpakgaHckoro obopoTa, 1 B poan Hanoronnatensuwmka, n pabotonatensa n 1.4. YpoBeHb
Pa3BUTUSA XO3ANCTBEHHbIX CBA3EN Y MHONBUAYANbHbIX NpegnpuHMMaTenen oCTaToqYHO
BbICOK. [10O3TOMY Npu3HaHMe MHONBMAOYANLHOrO NpegnpuHnMaTens 6aHKpoTOM nmeeT
3HAYNTENIbHbIE SKOHOMMYECKME N COLMalIbHbie MOCIeACTBUA.

B ocHOBY 6aHKPOTCTBa FpaXkaaHWHa-NpeanpuHUMaTesNs NOJIOXKEH KPUTEPUN
HennaTeXxecrnocobHOCTN, TO €CTb KPUTEPUIA, MPUMEHSIEMbI B OTHOLLEHUN IOPUANYECKNX
nuy,. CnenoBaTesibHO, BMOJIHE JIOFMYHO FOBOPUTL O BOCCTAHOBIEHUN
NJaTeXXecnocobHOCTU NHAMBUAYAIbLHOrO NpeanpuHUMaTens.

[oCTaTO4YHO yperyanpoBaHHbIM ABNSeTCA DaHKPOTCTBO KPECTbAHCKOro (hepMepcKoro)
X03aMNCcTBa. NpaBoe peryanpoBaHmne BKAOYaET cneynaibHble HOpMbl, HeobxoonMble ans
nposefeHns npouenyp 6aHKPOTCTBaA. 3aKOH NpeAycMaTpuBaeT 0COBeHHOCTH
(PMHaHCOBOIr0 0340POBJIEHNSA KPECTbAHCKOro ((hepMepCKoro) Xo31MCTBa U BHELLHEro
yrnpaB/ieHNsA KPEeCTbAHCKNM ((hepMepCcKmM) X039MCTBOM, UCXOOSA U3 CrieundunKkmn
CeNbCKOX03ANCTBEHHOI0 NPON3BOACTBA.

OaHom n3 ocobeHHocTen BaHKPOTCTBA MHAUBNAOYASIbLHOINO NpeanpuHNMaTens ABAseTCs
yTpaTa UM npeanpuHMMaTesIbCKOro ctaTyca C MOMeHTa 06bsABNEHNSA ero
HecocTosATeNbHbIM M. 1 CT. 216 3akOoHa 0 baHKpOTCTBE. YTO KacaeTca opuanvyecknx numy,
TO OHWM YyTpayMBalOT CBOK MPaBOCNOCOOHOCTb NOCAE UCKIIOYEHNSA UX N3 peecTpa
OpNONYeCcKnX NnL, Ha OCHOBaHUM onpeaeneHnsa apbuTpa>KHOro cyna o 3aBepLUeHnmn
KOHKYPCHOIro npon3BonCcTBa.

YTpaTa cTaTycCa npeanpuHUMaTens BaeYeT onpeneieHHble NpaBoBble NOCNeACTBUSA:
aHHYJINPYyeTCa OenCcTBUEe IMLUEH3UN Ha OCYLLLECTB/IEHNE OnpeaesieHHbIX BUAOB
NesTeNbHOCTN, YTPAYMBAET CUY ONpeneieHHbIN PeXxnmMm Hanoroobno)xxeHus,
npeKkpaLLaloTCs UHble MPaBa, KOTOPbIE MOI UMETb FPpaXKAaHUH Kak cybbekT
npeanpuHNMaTeNIbCKON AesATesIbHOCTW.



Mpn HaNNYUKM yKa3aHHbIX MPaBOBbIX MNOCNAEACTBUIA MPaBOMEPEH BOMNPOC O BO3MOXXHOCTM
3aKJ/II04YEHMS U UCMOJIHEHUS B Aenax 0 6aHKpPOTCTBE MHAUBUAYAJIbHOIO
npeanpvHUMaTeNs MAPOBOIro COralleHns nocie OTKPbITUS KOHKYPCHOro NPOn3BOACTBA,
NMOCKOJIbKY yO0BNeTBOpeHne TpeboBaHNN KPeanTopoB Ha YCN0BUAX MUPOBOTO
cornaweHust TpebyeT Npoao/IKEHUS rpakKAaHUHOM NpeanpuHNMATESNbCKON
NesTeNIbHOCTW.

Nocne yTpaTbl CUJIbl FOCYAapPCTBEHHON perncrTpaumnm npogosmnKeHue
npeonpuHNMaTEeNbCKON AeATe/IbHOCTU B KaYyeCcTBe MHAUBUAYAJIbHOIO
npeanpuHMMaTena HEBO3MOXXHO. TaK Kak rpa>kaaHuH Brnpase 3aHMMaTbCA
npeanpuHNMaTesIbCKON AeATesIbHOCTbIo 6e3 obpa3oBaHMA OPNANYECKOro nua JnLlb C
MOMEHTa rocyapCTBEHHOW perncTpaunm B Ka4ecTtse NHAMBUAYASILHOIMO
npegnpuHnMmaTens n. 1 ct. 23 NK PO. MNpu oTCYyTCTBUN roCcyJapCTBEHHON perncrpaumun u
6e3 cneunanbHOro paspelleHns (MueHsnn) ocyuecTBiaeHne npeanpuHUMaTeIbCKON
neaTenbHOCTN byoeT ABNATLCA YrOJIOBHO HaKasyeMbliM gesHuneM cT. 171 YK PO,

Ha 3ToM 0CHOBaHMN MOXXHO YTBEPXXAaTb, YTO NCMOJIHEHUE MUPOBOr0 COrjlalleHus,
yTBEP>XXOEHHOr0 apbuTpa>kHbIM Cy40M Mocsie NPpU3HaHUa MHOUBUAYaIbHOT O
npeanpuHnMaTens 6aHKPOTOM U OTKPbITUSE KOHKYPCHOIMO MPOWU3BOACTBA, HEBO3MOXKHO.

NTak, ons Toro, 4Tobbl B NOSIHON Mepe paboTann BCe NMpaBoBble MHCTUTYThI
peryinpoBaHns OTHOLWEHNN No 6aHKPOTCTBY MHANBUAYALHOIO NpeanpuHMMaTens,
yTpaTa ero rocyaapCTBEHHON perncTpaunm Aos>KHa UMeTb MeCTOo NocJie 3aBepLUeHns
KOHKYPCHOIro Npon3BoACTBa, T.e. B Nopsigke, MPUMeHsIeEMOM K lOpUaNYeCcKNUM NnLam.

Ha oCcHOBe M3J10)KEHHOI0 MOXKHO caenaTbh chnepyrwme BbiBoAbl. Ha npuMepe NpaBoBOro
perynmpoBaHusa 6aHKpPOTCTBaA rpakaaH Mbl UMEEM CUTYaLMIo, NP KOTOPOWN
creuvasnbHble HOPMbl NpPaBa UCKJKYAOT NPUMEHEHME 0bLLKX HOPM, @ CaMW NMPU 3TOM
MOJIHOCTbLIO HE PeryanpytoT NnpaBooTHowWeHNA. PacnpeaeneHmne obsa3aHHOCTEN MO
npoBeneHNI0 KOHKYPCHOro NPoOn3BOACTBAa MeXAY CYIOM U KOHKYPCHbIM YNpaBasioLwmMMm
nnu cyaebHbiM NpucTaBoM-ucnosHuTeNnemM TpebyeT onpeaeneHHoOro ypoBHs nx
B3aMMOOENCTBUSA, YTO YC/IOXKHAET KOHKYPCHbIN npouecc, He cnocobcTByeT ero
ahpekTnBHOCTN. OQHOBPEMEHHO TaK>XXe CHUXXaeTCs YPOBEHb OTBETCTBEHHOCTH
YKa3aHHbIX JINL, nepen KpeanTtopamu.

Taknm obpa3om, ocobble yCIoBUS MPaBOBOro peryampoBaHns 6aHKpPOTCTBA rpaXkaaH
NOPOXXOAT TPYAHOCTU, KOTOPbIE HE CMOCOBCTBYIOT 3PHPEKTUBHOCTU KOHKYPCHOI0O
npouecca, He B NOJIHOW Mepe O0TBEeYaloT LIeNsM 3allUTbl MPaB U MHTEPECOB KPeanTOopPOB.



3aKJiloueHue

Mpu3HaHWe rpaxaaHnHa 6aHKPOTOM MOXET 6bITb MHULUMNPOBAHO KaK CaMUM
rpa>X4aHMHOM, TakK U KpeguTopoM, C KOTOPbIM AAaHHbLIA FPpaXA4aHNH HE pacCYMTbIBaAEeTCA
no gonram. MNpouenypa npmsHaHma 6aHkpoTom perynunpyetcsa PenepaibHbiM 3aKOHOM
0T 26.10.2002 roga Nel27-®3 «O HecocToATeNbHOCTU (BaHKpoTCTBE)». COrslacHO 3TOMY
3aKOHY, NpM3HakaMu BaHKpPOTCTBa ABAAETCSA HECNOCOOHOCTb rpakaaHnHa onJjla4ymeaTb
B34Tble Ha cebsa neHexHble oba3aTenbCTBa UM obsa3aTeNbHbIe NJATEXN B TEYEHNE Tpex
MecsueB OT CPpOKa, YCTAHOBJIEHHOI 0 /19 X noraweHus, HO NPU 3TOM OHU O0J1IKHbI
npeBbilWaTb CTOMMOCTb NMPMHaAiexXalero emy nmyuiectsa. Bce npusHakm 6aHKpoTCTBa
OOJDKHbI BbITh MOATBEPXXOEHBI AOKYMeHTasibHO. C 3aaBsieHMeM 0 BaHKpOTCTBe cnenyeTt
obpawaTtbca B apbuTparkHbIN Cy MO MECTY XUTeNbCTBa OO/DKHUKA.

MO>XHO CKa3aTb, YTO NMPU3HaHMe YenoBeka BaHKPOTOM NMPMBOAUT K pacrnpofarke ero
MMyLLecTBa OJ14 noraleHnsa 0oaros ¢ kpegutopaMmu. HeNnpMKOCHOBEHHbBIM OCTaeTCs
TOJIbKO MMYLLLECTBO, KOTOPOE COrJlacHO rpa)kAaHCKOo-MpoLueccyasjibHOro Kogekca He

MOXXeT nogJsie)xxaTb K B3bICKaHUIO, OHO NepeyncieHo

B 4YacTun 1 ctaTbun 446 naHHOIro Kogekca.

[leno o 6aHKPOTCTBE KaXKA0ro rpakaaHnHa MHAMBMAYasIbHO, Kak 1 ntoboe agpyroe aeno,
Kacatolleecs CrnopoB Mexay AByMs 1 6onee ctopoHamu. Mo3ToMy npexae 4em
YCTAHOBUTb CMUCOK MMYLLECTBA rpakfaaHnHa, noajiexallero pacnponake ans
noralueHunsa ero AoJiros, MNPOBOAUTCS ONUCh BCEr0 MMELLLErocs MMyLLEeCcTBa, Noc/e Yero
HEKOTOpble Belly, He BXOAsILLME B YKa3aHHbI BblLLE CMUCOK, TakKXKe MOryT ObiTb
apecToBaHbl CyA0M 1 NepefaHbl Ha NPoAa)Ky. 3TO NPOUCXOANT MO JIMYHOMY YCMOTPEHUIO
cynbW, 4eM oH byaeT pyKoBOACTBOBATbLCS B MPUHATUM AAHHOI0 pelleHuns, npeayragatb
Henb3s. Ho, CKopee Bcero, B NepByto ovyepenb OyayT yYMThIBAaTbCS LN, Ha KOTOpbIE
6b111 B35Thl AE€HEXHbIe CPefCcTBa rPaXkAaHUHOM N UX peasibHOEe UCMNOJIb30BaHUE.
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